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not a sufficient period to ensure protection of long-
term redevelopment projects, especially when the
time starts running from the date of a complete
application, not approval. Moreover, as applied to
these types of redevelopment projects, would the
time start running from the “completed” master
development plan application, or the site plan ap-
plication for each phase? And what does it mean to
pursue an application with “reasonable efforts?”

Local Vested Rights Zoning Amendments

1. Vesting Language

Model language for a local vested rights provi-
sion might read, as follows:

For fifteen (15) years following the approval
of a Master Development Plan by the legisla-
tive body, an applicant, or its successor(s) in in-
terest, shall retain vested rights to undertake
and complete the development shown on said
Plan, and under the terms and conditions of
all approving resolutions and SEQRA findings.
All local laws, ordinances, and enactments,
and all other local zoning, planning, and envi-
ronmental rules, requirements or regulations,
which are in effect at the time of the approval
of a Master Development Plan, shall remain
applicable to said Plan for fifteen (15) years,
absent clear and convincing evidence of a ne-
cessity directly relating to the public health,
safety or general welfare. Upon the expira-
tion of the aforementioned fifteen-year period,
the legislative body shall have the right in its
discretion to adopt a resolution extending the
Master Development Plan Approval and the
vested rights granted hereunder based upon
the level of progress by the applicant, or its
successor(s), in completing the full build-out
of the Master Development Plan. Nothing in
this provision shall prohibit, pre-empt or oth-
erwise prevent in any way an applicant from
obtaining vested rights to complete any part
of its approved Master Development Plan by
common law or otherwise.

The text of any such vested rights zoning amend-
ment might also include language providing protec-
tion during the application process, not just post-
approval.

To avoid long periods of inactivity under the vest-
ed rights amendment, a municipality and redevel-

oper might consider including additional language
in the proposed vesting amendment, or specific con-
ditions in any of the approving resolutions, land dis-
position agreements, and/or SEQRA findings for the
specific project, requiring that certain development
benchmarks must be met to take full advantage of
the fifteen-year vested rights period. Any local vest-
ing legislation should also contain a detailed find-
ings/purposes section, which describes the public
policy rationale for enacting such legislation. The
amendment could be enacted as a separate, stand-
alone zoning change, or as part of the related overall
zoning and other approvals for a particular redevel-
opment project. “Severability” language should al-
ways be included in the event that the vested rights
language is challenged and overturned by a court.

2. Legal Authority

The ‘legal authority for a local vested rights
amendment is derived from several existing legal
theories and doctrines.

a. Power to Adopt and Amend Zoning
Regulations

The central issue is whether municipalities are
authorized to adopt a vested rights zoning amend-
ment. Local governments “have only the lawmaking
powers the [State] Legislature confers on them’.”?® As
there is “no inherent power to enact zoning or land
use regulations, an ordinance or local law provision
for which legislative delegation of power cannot be
found is ultra vires and void.”* The “power to adopt
provisions not expressly forbidden by the enabling
authorization may, however, be implied where there
exists independent justification for provisions within
the spirit of the enabling legislation.”?

The State Legislature has delegated the zoning
power to municipalities through the enactment of
general enabling statutes. The General City Law,
Town Law, and Village Law confer upon munici-
palities the broad power to adopt and amend zoning
regulations.?® Those provisions generally empower
municipalities to regulate height, bulk, location of
buildings, size of yards and other area restrictions,
as well as to divide the municipality into districts. As
a vested rights zoning amendment would govern the
allowable use of land for a defined period, it would
appear to be supported by the general grant of zoning
authority in the aforementioned enabling statutes.

Municipal Home Rule Law (“Home Rule”) pro-
vides an alternative source of zoning power. Section
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